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RE: A Bill of Rights for Northern Ireland: Next Steps

1. Introduction

1.1. The Community Relations Council (CRC) welcomes the opportunity to comment on this consultation.    

1.2. CRC’s aim is to lead and support change in Northern Ireland towards reconciliation, tolerance and mutual trust and promote sharing over separation.  We work by promoting constructive and relevant dialogue, by actively supporting those taking real risks for relationship building, by acting as a practical bridge between groups in society and between the public, private, voluntary and community sectors and by promoting wider learning through developing better practice.  Our overall aim is “to lead and support change towards a peaceful, inclusive, prosperous, stable and fair society founded on the achievement of reconciliation, equality, co-operation, respect, mutual trust and good relations”.
1.3. How we
 tackle the many manifestations of the legacy of the conflict will determine how our society develops into the future.  Building a successful economy will depend on a society at peace with itself; and for regeneration and investment to be successful, we must be able to face each other and work and live together without fear, discrimination or inequality.  Therefore how a Bill of Rights incorporates protections to deal with the past and protect us in the future is of paramount importance – it is a compelling aspect of our journey forward as a society and deserves special attention.  
2. General Comments 

2.1. The process has been lengthy, and despite this, it has been one that has galvanised considerable levels of interest across our society.  Much of the current debate focuses on the interpretation of the mandate of the NIHRC and whether its recommendations should be incorporated into a wider UK Bill of Rights or should be in a separate Bill of Rights for Northern Ireland. 
2.2. For the purposes of this consultation CRC will focus its comments on the consultation process.    
3. Support for a Bill of Rights for Northern Ireland

3.1. CRC’s pursuance and support of human rights within our post-conflict society is a core objective within our strategic plan and as such determines our interest in this current debate around the development of a Bill of Rights for Northern Ireland.  As well as being a key aspect of our business, it is a core obligation within the Good Friday/Belfast Agreement and thus a key component of our peace process.  
3.2. The 1998 Peace Agreement, as an international peace treaty, laid down various obligations for both the British and Irish Governments, and designated the development and implementation of a Bill of Rights as the responsibility of the British Government - to develop a Bill, using advice from the Commission
.    

3.3. Like many other stakeholders CRC has an interest in the development of a Bill that reflects the particular circumstances of Northern Ireland, and we strongly believe that the Bill should represent the diversity that exists within our society. 
3.4. The approach of the Northern Ireland Office in this matter has been to consult only on those matters which are deemed specific to Northern Ireland and distinct from rights which could appear in a future UK Bill of Rights.  This appears to run at cross purposes to the expectations of the Northern Ireland Human Rights Commission (NIHRC) and many of the consultees in the draft Bill of Rights process.  Lack of clarity about the remit of the NIHRC and the gap between its proposals and the proposals now being submitted to consultation has led to a very unfortunate and regrettable loss of confidence in the consultation process among many participants  CRC believes that there is an urgent requirement to end all doubt in this matter and to agree a process and mandate for the entire process which gives confidence to all parties about the scope and purposes of such an important aspect of the political agreement, as loss of confidence in this process may have serious consequences in the future.   

4. The Role of a Bill of Rights

4.1. Council’s main interest in developing a Bill of Rights is how it contributes to the current transitional phase of our society and the ongoing peace process.  The instrument of rights should be used to unify and consolidate the whole community and deliver recognisable gains, especially for those most vulnerable in our society.  

4.2. The majority of our work is based at community level and there are growing sentiments of disengagement and disappointment that lives are still shaped and held back by legacy issues.  Communities and individuals do not feel that they have benefited from the peace process or the recent economic boom; it is therefore crucial that proposed rights & protections should enable change and progress in the most disadvantaged areas and those suffering inequalities and discrimination.  The formulation and implementation rights should cement protections for the weak and those at risk, and form an over-arching framework that becomes the normative standard against which all practices are measured. 
5. Process

5.1. CRC will focus its comments on the consultation process and how this has impacted on the ability of consultees to respond.      

6. Interpretation of Mandate
6.1. It is evident from the NIO document that there appears to be a disagreement around the interpretation of the ‘particular’ circumstances for Northern Ireland between the NIO and the Commission, and consequently makes is particularly difficult as a consultee to decide if the Commission over-extended its remit.  

6.2. In order to assist the development of our response CRC sought further clarification from the Agreement itself.  Within the text of the Agreement there are consistent references to ‘particular’ circumstances, but not ‘unique or specific’.  Furthermore, CRC has been made aware that on a number of occasions both the Commission and the Forum, in their deliberations, sought clarification from the British government as to limitations or restrictions regarding in relation to certain rights
. CRC believes there was a duty on the NIO to seek clarification on the remit and mandate at these various stages of development in order to remove any confusion around the sphere of deliberations.  It is unfortunate this level of uncertainty still remains an issue, particularly as it now posses a serious threat to the development of a significant Bill of Rights for Northern Ireland. 
6.3. The ambiguity surrounding the mandate has resulted in the exclusion of large parts of the Commission’s advice, which has radically restricted the public debate on what should be in a Bill of Rights.  The omission of a large number of the Commission’s proposals
 in the document for consultation is both disappointing and confusing given the range of rights referred to in the Agreement.  Furthermore, the NIO has failed to give little or no rationale for the removal of a large proportion of proposed rights.  Given the gap between the proposals of the NIHRC and the consultation document a robust explanation should have been given.  This is especially unfortunate, given the importance attached to a Bill of Rights in the Agreement of 1998.  
6.4. CRC therefore suggests that the government make clear the process by which they intend to consult
 on all the proposals suggested in the NIHRC’s advice and the status and scope of a Bill of Rights for Northern Ireland.  
6.5. CRC believes that the development of a Bill of Rights is of such significance for our society that the consultation process should be as robust, open, participative and influential as possible, thereby leading us to conclude that all of the advice supplied by the NIHRC should have been included in the NIO consultation to create a sense of ownership by the community and thereby expelling any thoughts of a pre-determined outcome.
6.6. By way of illustrating the need to have a full consideration of all the issues, CRC has only to reflect on its core business.  We are concerned that specific areas of interest such as parades, mobility and education, that should be reflected in a Bill of Rights are not contained within the current NIO consultation.  There is also no means for addressing their omission.  The Commission’s document does however provide a framework for this discussion to take place.  

7. Conclusion

7.1. Council’s comments are primarily about the consultation process and the importance CRC gives to civic engagement and community participation.  The consultation document as it stands restricts the conversation.  Given the level and quality of work that has gone into the Forum’s deliberations and the Commission’s advice, the Community Relations Council would have envisaged a more dynamic and creative consultation - one which generated a wider public debate thereby allowing the people of Northern Ireland to determine what they would like in their Bill of Rights.
7.2. The consultation process is not fit for purpose and this is a cause of concern for the Council.  Council would like to see the advice contained in the Commission’s report given to a wider public audience to enable further discussion.  Council believes that an open and fully transparent consultation process should take place that promotes and enables a full debate on all of the various proposals.  The way to achieve an acceptable Bill of Rights is to have an adequate process – this has not happened, rather the NIO has created the conditions to create serious problems
.  
7.3. Finally, given the timing of this consultation and the forthcoming election, Council has serious concerns that it will not be given serious government consideration.  It is important the NIO issues a guarantee that this issue, in its entirety, will be taken up after the election by government.  Not addressing it has consequences. 
APPENDIX A

The Belfast/Good Friday Agreement 1998. 

Extract

CONSTITUTIONAL ISSUES (Page 3 & 4)
· the power of the sovereign government with jurisdiction there shall be exercised with rigorous impartiality on behalf of all the people in the diversity of their identities and traditions and shall be founded on the principles of full respect for, and equality of, civil,

· political, social and cultural rights,   

RIGHTS, SAFEGUARDS AND EQUALITY OF OPPORTUNITY (Page 20)

Human Rights

The parties affirm their commitment to the mutual respect, the civil

rights and the religious liberties of everyone in the community. Against

the background of the recent history of communal conflict, the parties

affirm in particular:

• the right of free political thought;

• the right to freedom and expression of religion;

• the right to pursue democratically national and political aspirations;

• the right to seek constitutional change by peaceful and legitimate means;

• the right to freely choose one’s place of residence;

• the right to equal opportunity in all social and economic activity, regardless of class, creed, disability, gender or ethnicity;

• the right to freedom from sectarian harassment; and

• the right of women to full and equal political participation.

Economic, Social and Cultural Issues
Under the same rights section the Belfast Agreement refers to Economic, Social and Cultural Issues (Page23)
� The new Northern Ireland Human Rights Commission (see paragraph 5 below) will be invited to consult and to advise on the scope for defining, in Westminster legislation, rights supplementary to those in the European Convention on Human Rights, to reflect the particular circumstances of Northern Ireland, drawing as appropriate on international instruments and experience. These additional rights to reflect the principles of mutual respect for the identity and ethos of both communities and parity of esteem, and - taken together with the ECHR - to constitute a Bill of Rights for Northern Ireland. Among the issues for consideration by the Commission will be:


• the formulation of a general obligation on government and public bodies fully to respect, on the basis of equality of treatment, the identity and ethos of both communities in Northern Ireland; and


• A clear formulation of the rights not to be discriminated against and to equality of opportunity in both the public and private sectors.  The Agreement. 1998. 


� Roundtable Discussion with Chris Sidoti & Monica McWilliams 11th February.  Confirmed they had sought clarification and had been infirmed that ‘nothing’ was off the table for discussion.   


� The absence of consultation on proposed social and economic rights appears to contradict the Agreement which has frequent references to what are seen as either overtly human rights issues or issues which have a basis in human rights (Appendix A).    


� The most commonly cited statement of the content of the consultation duty are the Sedley requirements; so-called after the submissions of Stephen Sedley QC in a case.� The Sedley requirements are (a) that consultation is undertaken when the proposals are still in a formative stage; (b) that adequate information is given to enable consultees properly to respond (this in turn may require that there is an actual proposal in existence upon which consultation takes place); (c) that adequate time is provided in which to respond; and (d) that the decision-maker gives conscientious consideration to the response to the consultation.


� The process of selecting ‘out’ groups eligible for protection within a Bill of Rights has created tensions within stakeholder groups and has the danger of positioning constituent groups against one another.  
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